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ACT OF LEGISLATURE. 


See Law, 2. 


ADMINISTRATORS, EXECUTORS, &c. 


1, Where the pleadings show assets in the hands of the 
executor, such assets are first liable for the payment of 
all legacies. Demere et al. vs. Scranton et al 43 


. A sale of lands under a judgment, de bonis testatoris, 

against an executor, conveys a good title to the pur- 
chaser, and the title of the heirs is divested. Doe, ex 
dem. Worthy vs. Hames 


. Creditors and heirs, as a general rule, can only sue 
third persons through the representative of the estate. 
The exception is, where there is collusion, insolvency, 
unwillingness to collect the assets when called on, or 
some other like special circumstance. Worthy et al. 
vs. Johnson et al 


. If heirs elect to set aside purchases made by executors, 
administrators, or guardians, at their own sales, they 
must go into Equity, and such sales are voidable only, 
and not per se void. Ibid. 


. The doctrine of market overt, in England, has not been 
generally recognized or enforced in this country. Ibid. 


. The doctrine of market overt applies to judicial sales, as 
well as to public sales made under authority of law by 
executors, &c; and caveat emptor is the rule of all such 
sales. Ibid. 
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7. Neither are Sheriffs, executors, or other officers of the 
law, and trustees, liable for the title or soundness of 
property sold by them at public sale, unless upon their 
own express warranty, or where fraud exists. Ibid. 


8. Neither Sheriffs, nor executors or administrators, can 
bind the execution debtor, or the estate of their testa- 
tor or intestate, by any covenant respecting the proper- 
ty sold, or any other contract originating with them- 
selves and unauthorized by law. Jbid. 


9. All such covenants are personal, merely, if it can be 
plainly inferred that they intended so to bind them- 
selves. Ibid. 


10. Is it necessary to its validity, that every order of the 
Court of Ordinary, authorizing the sale of realestate or 
slaves, should recite upon its face that it was made fully 
and plainly to appear that the same was for the benefit 
of the heirs and creditors of the estate? Query? 


Ibid. 


11. Executors and administrators in making sale of prop- 
erty, must comply with the statutory provisions which 
authorize them, in every essential direction; otherwise, 
the interest of heirs and creditors will not be divested. 


Ibid. 


12. This rule has been somewhat relaxed in favor of bona 
Jide purchasers, but operates with full force against ex- 
ecutors and administrators, who purchase at their own 
sales, as well as against those who subsequently derive 
title from them, under a judicial sale, as execution debt- 
ors. Ibid. 


13. A dormant judgment in favor of a ward against his 
guardian, and the execution issued thereon, with a re- 
turn of “ nulla bona,” made prior to its becoming dor- 
mant, are admissible to prove a devastavit in an action by 
the ward against the securities of the guardian. Carter 
and Wife vs. Coleby........cccceesecceesccccnses ‘ 
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14. An executor is not, ordinarily, liable for assets which 
come to the hands of his co-executor, or responsible for 
his devastavit. If he is, however, active in the matter, 
and by his action, whether intentionally or not, enables 
his co-executor to commit a devastavit,he will be liable 
with him for it. Hall et al.vs. Carter and Kenan, exccu- 


15. Each executor has power, under the will, to execute it; 
and one has no power to prevent the other from taking 
possession of assets, or to take them out of his posses- 
sion after he has acquired possession. did. _ 


16. An inventory of notes and other choses in action, is not 
of itself evidence of assets in hand to charge an executor, 
but he will be liable for a devastavit, if he fails to col- 
Ject such as are collectable with due care and proper 
diligence. Ibid. 


17. Iftwo or more executors join in a receipt for money, 
they are, by weight of authority in England, thereby 
jointly liable. Quere—as to this rule in the United 
States. Ibid. 


18. A distinction taken between a joint receipt and the 
joint return of an inventory. dvd. 


19. An inventory of choses in action, is a requirement of 
law, obligatory upon all the executors who qualify ; it 
does not of itself show assets in the hands of either, so 
as to charge them, nor does it show a joint possession of 
the evidences of debt, but leaves the fact of actual pos- 
session and control in any one or all, open to proof. 
Ibid. 


20. Where there is a joint return of the inventory of debts, 
and the possession is in one, and he, through negii- 
gence, without participation by the other, fails to col- 
lect them, he is solely liable for such devastavit. Ibid. 
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21. Where a balance is found to be due legatees in the 
hands of executors, who have been guilty of gross neg- 
lect in not making annual returns to the Court of Ordi- 
nary of the condition of the estate intheir hands: Held, 
liable for interest, compounded at the end of every six 
years. Held, also, that no commissions should be al- 
lowed in Equity for managing the estate. Kenan and 
Carter, executors, vs. Hall et al... 2... ccc ceeccccccce 


See Contribution, 2,3. Equity, 30. Husband and Wife, 
3. Limitation of Actions, 4. 


ADMISSIONS. 


See Evidence, 2, 3. 


AFFIDAVIT. 
See Attachment,1. Illegality, 1. 
AGENT. 
See Bailment, 1. Evidence, 8, 14,19. Overseer, 1. 
ALIMONY. 
See Equity, 17 to 20. 
AMENDMENT. 


1. The true criterion for determining whether an amend- 
ment is admissible, is this: whether the amendment is of 
another cause of controversy, or whether it is the same 
contract or injury, and a mere permission to lay it ina 
manner which the plaintiff considers will best corres- 
pond with the nature of his complaint, and with his 
proof and the merits of his case. Maxwell vs. Harri- 


2. The plaintiff cannot introduce an entirely new cause of 
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action; but if he adhere to the original cause of action, 
he may add a count substantially different from the dec- 
laration. Ibid. 


. In an action of trover against one, charging him, as 
trustee, Sc. the plaintiff may amend by striking out the 
words “as trustee,” &c. Ibid. 


. A plaintiff who has notice of a fatal defect in his decla- 
ration at the appearance term of the appeal, and makes 
no motion to amend until the second term, and when 
the cause is before the Jury, is too late, and cannot 
then amend. Dorster vs. Arnold ............--.++++ 


. Itis competent for all Courts to correct errors and mis- 
takes in their own minutes, wherever the same is 
brought to their notice, provided the rights of third per- 
sons be not prejudiced. Barefield vs. Bryan...-.-.-. 


See Equity, 22, 23, 40. IIllegality, 2. Pleading, 3. 
Practice Superior Court,5,6. Practice Supreme Court, 3, 
4, 5. Verdict, 2. 


ANDERSON, W. H. 


Resolutions relative to his death.........-++--+-+++++++ 
ANSWER. 

See Equity. 
APPEALS. 


1. Where an appeal is taken from the Court of Ordinary to 
the Superior Court, under the Act of 1805, which re- 
quires the appellants to give security to the Clerk for all 
costs which may accrue by reason of such appeal: Held, 
that an acknowledgment taken by the Clerk that the 
appellants and their security were jointly and severally 
bound to the appellees for the payment of all costs which 
should accrue upon the appeal, in terms of the Stat- 





209 


463 


139 








576 . INDEX. 


ute, was a good and valid appeal, according to the true 
intent and meaning of the Act of 1805; and that the 
appellants and their sureties would be bound for the 
costs accrued by reason of the appeal. Hogg et al. vs. 
BEI, 0. 0'si0 4.465 4 4io a's v8 Hwee Koes sae haywdies < 


2. Where there are several parties, plaintiff or defendant, 
and only one appeals under the Act of 1839, the party 
not appealing is bound by the first verdict; but as the 
whole record is taken up by the appeal, the plaintiff is 
not entitled to have execution against the party not ap- 
pealing, until the final trial on the appeal. Allison vs. 


3. A judgment rendered in the appellate Court against 
the parties not appealing, is irregular, and should be va- 


cated. Ibid. 


See Amendment, 4. Claims, 2. Judgment,1. Practice 
Superior Court, 4. 


ARBITRATION AND AWARD. 


1. Upon a motion to set aside an award, made by an um- 
pire, the Court will not consider the irregular and im- 
proper acts of the arbitrators. Crabtree vs. Green.... 


2. When arbitrators disagree, and the decision devolves 
upon an umpire, clothed with all the powers of the ar- 
bitrators by the submission, his duties are not limitedto 
the determination of the questions upon which they 
disagreed, but extend to all the questions submitted. 
Ibid. 


3. It is not a valid objection to an award, deciding that 
land in dispute belongs to one of the parties, that it 
does not directa conveyance of the land to be executed. 
Ibid. 


4, It is not necessary that an award of lands, which the sub- 


. 256 


330 

















INDEX. 


mission directs to be made in writing, under the hands 
of the arbitrators, should be under seal. Ibid. 


. Itis not necessary to the validity of an award, that the 
umpire give reasons for his decision. did. 


. When questions of law are distinctly submitted, the de- 
cision of the arbitrators will be final, unless it appear 
on the award that the arbitrators, intending to decide 
according to the law, have plainly mistaken what it is, 
and have acted on an erroneous rule of law. Ibid. 


. An umpirage will not be set aside in a case where the 
losing party was notified that the arbitrators had disa- 
greed, and that the papers were in the hands of the um- 
pire to decide, and when he was asked by the umpire if 
he desired him to re-hear the case, and he replied that 
he did not desire it, but was satisfied that he should pro- 
ceed to determine according to the papers in his hands, 
on the ground that such party was not notified of the 
time and place of making, and was thereby denied the 
right of appearing, examining witnesses and submitting 
evidence. Ibid. 


8. An award of lands is sufficiently certain, if it describe 
the land by metes and bounds, land-marks and contigu- 
ous possessions, accompanied with a plat. Ibid. 


9. An award must generally cover all the matters submit- 
ted ; but ifthe words of the award are not co-extensive 
with the submission, it will still be good, if it decides all 
the matters actually in dispute between the parties. 
Ibid. 

ARTICLES OF SEPARATION. 
See Husband and Wife, 4, 5, 6. 


ASSIGNMENT. 


See Corporations, 24. 
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ATTACHMENTS. 


1. Affidavits, under our attachment laws, should be signed 
by the magistrates before whom they are taken, with 
the addition of their official description. Birdsong § 
Sledge vs, McLaren... .:-.--.0ecesseccccneseeceee 


2. Where the attachment bond is made payable to the indi- 
vidual members of a firm, where the attachment is sued 
out against the firm, and it does not recite that the obli- 
gees compose the firm, the bond and attachment are 
both void. Ibid. 


3. An attachment, ordinarily, cannot issue for a. partner- 
ship debt against one of the partners, individually, and 
be levied on the partnership property, on the ground of 
the non-residence of the defendantin attachment. Secus, 
if the non-resident partner or partners were the only 
survivors of the firm. Wiley & Co. vs. Sledge......--- 


4. In order to sue out an attachment in behalf of a firm, 
ohe partner has the right to execute a bond in the name 
ofthe firm. Dow, Wilson and another vs. Smith & Co. 


5. A general judgment creditor cannot form an issue and 
traverse the truth of the affidavit of the attaching creditor, 
after judgment rendered onthe attachment, and on a mo- 
tion to distribute money belonging to the defendant. Jdzd. 


See Garnishment, 1. 


BAIL. 


1. Where a scire facias is issued on a bail bond against the 
principal and bail jointly, and the Sheriff returns “ non 
est,” &c. as to the principal, the creditor may proceed 
to enter up judgment against the bail. Ford vs. Lane. 


2. No assignment of the bail bond is necessary by the She- 
riff to the creditor, at whose instance the party was ar- 
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rested. Itinuresto his benefit, under the Statute of this 
State, by operation of law merely. Ibid. 


BAILMENT. 


1. A, as the agent of B, deposits a sum of money with C, 
with request that he will keep it until B returns home, 
(he being absent from the State,) and then pay it to him, 
which C agrees todo: Held, that C is a depository, and 
not liable to be sued by B for the money until after a re- 
quest. Montgomery, adm’r, &c. vs. Evans.....+++0« - 178 





See Rail Roads, 1. 
BANK BILLS. 


See Corporation, 1 to. Evidence, 7. 
| BANKRUPT LAW. 


1. Under the Bankrupt Act of 1841, when-a discharge is 
sought to be attacked for fraud, a prior reasonable no- 
tice is required to be given, specifying the grounds of 
fraud ; and the notice may be amended at any time be- 
fore the final trial, provided a sufficient time elapse to 
enable the bankrupt to prepare to rebut it. Flournoy 
ON TE TIPE TOTTI TTT iit es 306 


2. The transfer of his effects by a bankrupt, in contempla- 
tion of bankruptcy, is a fraud upon the law. Ibid. 


3. A bankrupt may appropriate so much of his effects as 
may be necessary to raise the means to maintain hig ap- 
plication in bankruptcy. bid. 


BANKS. 
See Corporation, 1 to 29. 


BASTARDY. 


1. Bastards may be made legitimate and capable of inher- 
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iting, by an Act of Parliament. The Legislature of 
Georgia possess the same power. Beall, adm’z, vs. Beall 
INES 0 Sivtinie ds Satccses cece ccendvdass samece 


- When an Act of the Legislature is passed, legitimating 
W and E to A B, their reputed father, and authorizing 
them to inherit from him, his assent will be presumed, 
more especially when the reputed father lives five years 
after the law is passed. Jdid. 


. While it is true, that too much countenance ought not to 
be given to the indulgence of criminal desire, nor en- 
couragement to the increase of spurious offspring, still 
that policy may well be doubted, which would reject all 
provision for illegitimate children, and suffer them to be 
cast naked and destitute upon the world. Ibid. 


. legitimacy will be viewed with much less favor in crim- 
inal proceedings, than in mere questions of property 
and succession. Ibid. 


. Virginia, and many other States of the Union have, by 
Statute, adopted the rule of the Civil, in opposition to 
that of the Canon and Common Law, whereby ante- 
nuptial children are legitimated by the subsequent mar- 
riage of the parents, and the recognition by the father. 
Ibid. 


. Courts and Judges, eminent for their learning, have re- 
garded bastards as having strong claims to equitable 
protection. Ibid. 


. There is a growing tendency every where, and espe- 
cially in this country, to relax the ancient rigor of the 
law in respect to bastards, and to look to the Penal Code 
and to the guilty parties for the prohibition and preven- 
tion of fornication and adultery, rather than visit the 
vengeance of the law upon the innocent heads of the 
unfortunate offspring. Idzd. 
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8. The law, in its humanity, will not. deny to those who 
have been the authors of their disgrace, the power to 
repair the mischief, as far as they can, by gift, will or 
legislative enactment. Ibid. 


9. An Act, legitimating bastards, is purely legislatice in its 
character, and not prohibited by the Constitution, and 
which should not only be supported, but construed fa- 
vorably by the Courts. Ibid. 





BILL OF EXCEPTIONS. 

See Practice Supreme Court. 

BOND. 
See Attachment, 2,4. Sheriff, 7. 

BOOKS. 
See Evidence, 4, 5, 6, 21. 

CARRIERS. 
See Rail Roads, 1. 
CHARGE OF THE COURT. 
1. It is error to instruct the Jury as to the law arising 
from facts which are not proven, and about which there 


is no evidence. Bethune vs. McCrary....-.....-.-- 114 
See, also, Montgomery, adm’r, Sc. vs. Hvans.....+.+-+ 178 





2. The Circuit Judge, in opening his charge to the Jury, 
said, ‘“‘ He wished counsel to take notice of his charge, 
for he supposed the case would be taken up, and if he 
erred, he could be corrected, and if the Jury found con- 
trary to evidence, they could be corrected :”” Held, that 
the remark relative to the Jury was improper, as tend- 
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ing to relieve them from the exclusive responsibility of 
trying the facts of the cause. Colquitt.vs. Thomas et al. 


3. The presiding Judge is requested by counsel, in the 


hearing of the Jury, to give in charge a legal proposi- 


tion, to which request he replies, “ Well, I charge it,” 
without any thing more: Heldto be error. Ibid. 


See Verdict, 1. 


CITIES AND CITY AUTHORITIES. 


See Taz and Tax Laws, 1 to 7. 


CLAIM. 


1. Where, on the trial of the right of property in a Jus- 
tice’s Court, the same oath was administered to the Ju- 
ry as that of Special Jurors in the Superior Court: 
Held not to be error—the oaths being substantially the 
eames. Corter. ve. Glangfield . . . . ... 2. cess een eeees 


2. The privilege allowed to claimants, by the Act of 1821, 
of capriciously withdrawing claims once, must be exer- 
cised before a verdict has been rendered for damages in 
favor of plaintiffs in execution. It cannot be done af- 
terwards, so as to take the case out of Court, notwith- 
standing anappeal has been entered. Attaway, guardi- 
Se ee eee 


3. A sells land to B, and gets judgment on the notes given 
for the purchase money, and levies on the land in the 
possession of C, who interposes a claim: Held, that 
upon the trial of this claim, it is not competent for A to 
set up his lien as vendor, but that heis forced to go into 
Equity to assert it. Colquitt vs. Thomas et al........ 


4. Upon the trial of a claim, it is not competent for the 
claimant to prove the bona fides of his purchase by con- 
versations between himself and his vendor, at a time 
subsequent to the purchase. Ibid. 
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5. The claimant, under our laws, being entitled to the cus- 
tody of the property in dispute, may contract with 
third persons as to the possession thereof, and such 
third persons will be answerable only to the claimant. 
But if the claimant be a feme covert, and incapable from 
such disability of interposing a claim, coming wrong- 
fully by the possession herself, she can confer no rights 
on others. Hardwick vs. Hook, receiver...........+. 354 


6. A claimant cannot set up an outstanding title in a third 
person, to protect himself and defeat the plaintiff in 7. 
Ja. Beers et al.vs. Dawson, ex’ r.......2ccecenececee 556 
See Evidence,1. Fraud,5. Judgment, 4, 5. 
CLERK OF COURT OF ORDINARY. 
See Constitutional Law, 19 to 22. 
COLLATERAL SECURITY. 
See Equity, 32. 
COMMISSION. 
See Constitutional Law, 19 to 22. 
CONSTITUTIONAL LAW. 
1. In England, the sovereignty of the nation resides in the 
government; in this country, the supreme power is in 
the people. Beall, adm’z, vs. Beall and Beall........ 210 
2. In England, the‘omnipotent authority of the Parliament 


is the dernier resort in all matters of difficulty and im- 
portance; in this country, the written Constitution. 


Ibid. 


3. The General Assembly in this State has power to make 
all laws and ordinances which they shall deem necessary 
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and proper “ for the good of the State,” provided they 
are not repugnant to the Constitution of the United 
States, the laws of Congress passed pursuant thereto, 
public treaties, and the Constitution of the State. Idid. 


. To disregard the laws of the State, is a capital crime 
against society; and great vigilance is necessary to see 
to it, that they are equally respected by those who go- 
vern, as well as those who are destined to obey. JIbzd. 


. Notwithstanding the Judiciary is the weakest of the 
three departments of the Government, and is, there- 
fore, less dangerous to public liberty than either of the 
other two, still, it is both the right and duty of ald Courts 
to declare all Acts void, which plainly and palpably vio- 
late the Constitution. Ibid. 


. Remark of Mr. Elias Boudinot on this subject. Ibid. 


. An individual’s right to his property consists, not only 
in its present enjoyment, but also its future disposition ; 
and he can be deprived of neither, except for public use, 
without his consent. bid. 


. A private Act of the Legislature, as to its facts and re- 
citals, imports verity, equally with the records of the 
Courts ; still, it may be attacked for fraud in its procure- 
ment. Ibid. 


. The power of the Legislature to pass an Act, changing 
the law of descents, as it respects a particular individual, 
without his consent and against his will, is contrary, not 
only to the definition of law as a “rule of civil conduct,” 
applicable to the whole State, but to the genius and 
spirit of our institutions. Ibid. 


10. The Legislature of Georgia, and not the Courts, are 
invested with the discretion of determining what laws 
are promotive of the public morality, or otherwise. 


Ibid. 
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11. The Constitution declares, that the three powers of 
the government, viz: the Legislative, Executive and 
Judiciary, shall be distinct; still the separation is not, 
and from the nature of the case, cannot be total. Ibid. 


12. Whether the sanction of the Executive is necessary 
to an Act before it can become a law in this State? 
Quere? Ibid. 


13. The Constitution might have. conferred upon any 
one or more of these branches powers which, in their 
nature, would more appropriately have belonged to an- 
other. Ibid. 


14, In the absence of any provision upon the subject, the 
power to legitimate bastard children, and to change the 
rules of inheritance, would belong, necessarily, to the 


Legislature. Ibid. 


15. All departments of the government should be consid- 
ered as equally honorable, useful, and patriotic; neith- 
er attempting to disparage or entertaining any undue 
sensitiveness or jealousy toward the other, nor sus- 
pect encroachments where none were intended. Ibid. 


16. Measures, exclusively of a political, legislative, or ex- 
ecutive character, are not examinable by the Courts. 
In such case, the remedy for any real or supposed 
abuse is solely by appeal to the people at the elections. 
Ibid. 


17. The judicial authority is the final and common arbiter 
under the distribution of power by the Constitution, of 
all questions which, from their nature, require and ad- 
mit of legal investigation and decision. did. 


18. The friends of republican government and public lib- 
erty have uniformly denounced and rebuked, in the 
strongest terms, the usurpation of judicial powers by 
the Legislature or Executive, as constituting the very es- 
sence of tyranny and despotic government, did. 

voL vi ¥4 
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19. Where two individuals claim the right to the office of 
Clerk of the Court of Ordinary, and one of them ob- 
tains a commission from the Governor, it is competent 
for the Judiciary to go behind the commission, and in- 
quire into the validity of the election, and decide the 
rights of the contesting parties, notwithstanding the 
Governor may have issued a commission to one of them, 
from the evidence before him. The State ex rel. Lowe 


20. The issuing of the commission is merely a ministerial 
act required by law, and not a duty enjoined by the 
Constitution, and it is therefore only prima facie evi- 
dence of title to the office, but not conciusive. Ibid. 


21. However clear it may be as a general legal proposi- 
tion, that where a mere ministerial act is required to be 
performed by law on the part of an executive officer, and 
individual rights depend on the performance of that act, 
that the proper tribunals of the country have jurisdiction 
to compel its performance, yet, for political reasons alone, 
the Chief Magistrate of the State cannot be compelled, 
by mandamus, to perform such ministerial act. Ibid. 


22. Where the relator, applying for a mandamus nisi 
against the Governor, to issue to him a commission as 
Clerk of the Court of Ordinary, had failed to establish 
his title to the office by the judgment of a Court of com- 
petent jurisdiction: Held, that according to relator’s 
own showing, the Court had no jurisdiction to award 
the mandamus nisi. Ibid. 


See Bastardy. Law, 1, 2. 
CONSTRUCTION OF STATUTES. 


1. In the construction of Statutes made in favor of corpo- 
rations or particular persons, and in derogation of com- 
mon right; care should be taken not to extend them be- 
yond’ their direct terms or their clear import. The 


Mayor, Se. vs. Hartridge......00.0..00cee cee eewces 
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2. Courts ought so to construe Statutes of Distribution, as 
would most likely effectuate the intention of the parties, 


had they died testate. Beall, adm’x, vs. Beall & Beall. 


See Bastardy, passim. Corporation, 1 to 27. Law, 2. 
Retrospective Laws,1. Taxand Tax Laws, 2 to 7. 


CONTEMPT OF COURT. 


1. Where a judgment of ouster had been awarded against 
P, on a quo warranto, who claimed to hold the office of 
Clerk of the Court of Ordinary, under an election made 

| in January, 1849, and subsequent to the judgment of 

ouster, P was again elected to the same office by the Jus- 
tices of the Inferior Court, and exercised the duties of 
the office under the new appointment, exclusively: Held, 
that P was not in contempt of the judgment of the 

Court upon the quo warranto removing him from office 

under the first appointment, the new appointment not 

having been declared invalid by any appropriate judi- 
cial proceedings instituted for that purpose. Pyron vs. 

The. Biate, cn coh. Tithe 60s os nnas ve c00scan ccncanen 





CONTINUANCE. 
See Practice Superior Court, 5, 6. 
CONTRACT. 


1. A agrees with B that he shall have the deputation of 
the Clerkship of the Inferior Court, and receive, for his 
compensation, the fees and costs of the office already ac- 
crued and which are to accrue, and B agrees to pay A 
therefor, out of said fees due and to accrue, the sum of 
five hundred dollars, and executes his notes for that sum : 
Held, that these notes are void as against the Statute 
forbidding the sale of public offices, and as opposed to 
the policy of the law. Grant and another vs. Mc Lester. 


See Corporations, passim. Pleading, 4. 
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CONTRIBUTION. 


1. Contribution to remove a general lien on the whole 
property, will not be allowed among volunteers, where 
there is another fund primarily liable. Demere et al. vs. 
Mapa PAE SSF 88 eC BS THO. De SOR Ge Saw SSS 


2. One legatee, who has received his legacy, and no 
more, cannot be called on to contribute to a co-legatee, 
the executor being solvent and admitting assets in his 
hands sufficient to pay the other legacy. Ibid. 


3. A residuary legatee is not liable to refund to another 
legatee, unless there was an original deficiency of as- 
sets, and in cases where the payment of his legacy 
would amount to a devastavit. Ibid. 


CONVERSION. 


1. Possession of property, with a claim of title adverse to 
that of the true owner, is sufficient evidence of conver- 
sion. Maxwell vs. Harrison... ...... ccc cece ccccnvee 


See Rail Roads, 1. 
CORPORATIONS. 


1. Where the charter of a bank renders the stockholders 
liable after the transfer of stock, unless sixty days no- 
tice of the sale is given in one of the public gazettes of 
the State, and provided the transfer is made six months 
before the failure of the corporation, all stockholders 
who have given notice, in terms of the Act, are exempt, 
unless the failure occurs within six months thereafter; all 
other stockholders are liable for the redemption of the 
bills, whether they have transferred or not. This lia- 
bility is not primary or total, but secondary and propor- 
teonal. ~ Ziadie ve.'-Morrias. oo. ooo be rece eles 


2. The notice of thesale by the stockholder need not speci- 
fy the name of the purchaser. Ibid. 
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3. A suspension and failure to pay specie on demand to 


9. 


bill-holders, generally, is sufficient to enable the bill- 
holder to sue. He need not prove a special demand 
in his case. Ibid. 


. The right given the bill-holders to go upon the stock- 


holders for the ultimate redemption of the bills, is inde- 
pendent of any claim upon the assets of the corpora- 
tion ; one which may be asserted directly in his own 
name, and which the assignee or receiver could not en- 
force, as it constitutes no part of the effects of the bank. 


Ibid. 


. At Common Law, upon the dissolution, the debts due 


to and from it are extinguished. Hightower vs. Thorn- 
i ee eee et ee eT ee en ee 


. The individuals who compose a corporation, may, by 


contract or tn law, incur liabilities, during its existence, 
which will survive the charter. did. 


. Unpaid subscriptions to the capital stock of a corpora- 


tion, are corporate property, which can be reached by 
the creditors in a Court of Equity; and this right exists 
entirely independent of any statutory provision. did. 


. A Court of Equity will provide a remedy to enable the 


creditors to appropriate this trust fund. Jdid. 


The doctrine of Dr. Salmon’s case, (1 Cas. in Ch. 204,) 
questioned. Jdid. 


10. Legislative Acts, as well as decrees of Courts of late 


years, evince a squnder and purer morality with regard 
to the liability of moneyed corporations. Ibid. 


11. Itisthe amount of shares subscribed, and not the sums 





actually paid in, which constitute the capital stock of a 
company. Ibid. 








486 





590 INDEX. 


12. The subscription for stock is a debt which the corpo- 
ration may call in to satisfy the creditors. Ibid. 


13. The equity of the creditor is equally strong where the 
stockholder has contracted to pay (and failed to do so) 
his portion of the capital stock, as where it has been 
paid in, and afterwards withdrawn. Ibid. 


14. The right to have the unpaid stock drawn in to extin- 
guish outstanding debts, is as clear and strong after as 
before the dissolution of the corporation. Ibid. 


15. In South Carolina, stockholders held liable beyond the 
amount of their capital stock, unless restricted by the 
charter. Ibid. 


16. There is no distinction tc be drawn between moneyed 
corporations and rail-road and manufacturing compa- 
nies. If any exists, it is against the former. Ibid. 


17. A periodical madness seems to pervade every section 
of the country, in the business of banking; leading ne- 
cessarily to over-issues and consequent depreciation. It 
is the duty of the Government to guard against this 
mischief ; and the regulations provided by law for this 
purpose, instead of being relaxed, should be rigidly en- 
forced by the Courts. Ibid. 


18. The provision in this charter for the forfeiture of stock, 
is for the benefit of the corporation, to coerce punctual- 
ity in the payment of instalments, and in case of failure, 
to afford to the company a speedy method of converting 
the stock into cash, and was not intended as a privilege 
to the stockholder to abandon his subscription. Jdzd. 


19. The power to sell the stock of a delinquent stockhold- 
er, is a cumulative remedy, and does not impair the right 
to compel payment by action. Ibid. 


20. This being a case of pure and direct and technical 
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trust, not cognizable at law, is not subject to.the pro- 
visions of the Statute of Limitations. Ibid. 


21. The Legislature having recognized and ratified the 
appointment of an assignee, made by the stockholders 
before the forfeiture of their charter, the duty of calling 
ing in the unpaid stock to discharge debts devolves 
properly upon him. Ibid. 


22. If he, fraudulently combining with the stockholders, 
neglects or refuses to do his duty, the proceeding may 
be maintained directly by the creditor, in his own name, 
against the stockholders, making the receiver a party de- 
fendant to the case. did. 


23. Creditors of an insolvent corporation, whose charter 
has been forfeited, and who have exhausted their legal 
remedies against it, may sue in Chancery for the assets 
of that corporation, and have them applied in payment 
of their debts. Hightower et al. vs. Mustian.......... 


24. An assignment of assets by a bank, (insolvent at the 
time, and about making a general assignment, and 
against which proceedings are pending to revoke its 
charter,) made to a creditor, cognizant of these things, 
and by collusion with him to defraud the other credi- 
tors: Held, to be void, and that the assets so assigned 
is a trust fund, to be applied to the payment of the 
debts of the corporation. Ibid. 


25. A bill defective for want of parties, must generally be 
demurred to specially, and the demurrer must show 
who are the proper parties. Ibid. 


26. A bill, by the creditors of an insolvent corporation, al- 
leging a fraudulent combination and collusion between 
the assignee and. debtor of th> institution, to injure and 
defeat the creditors, makes a proper case for the inter- 
position of a Court of Equity. Stocks et al. vs. Leonard 
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27. A bill is filed by the assignee of a bank against a num- 
ber of the stockholders of another insolvent bank, to 
compel them to contribute rateably, under a clause in 
the charter, which makes them personally liable for the 
bills in circulation, and also to appropriate the amount 
of stock subscribed by them and unpaid, to the payment 
of the debt due by the latter institution to the former, 
as a trust fund in their hands, and is demurred to up- 
on the ground that the complainant has an adequate 
Common Law remedy: He/d, that the demurrer is not 
well taken. Robison et al. vs. Carey, assignee........ 


28. Such a bill is not demurrable, on the ground that the 
liability of the stockholders is several and not joint. 


Ibid. 


See Construction of Statutes,1. Tax and Tax Laws, 1 
to 7. 


COUNTY TREASURER. 


1. After the Inferior Court has set up their defence to a 
claim against the County, and judgment has been ren- 
dered against them, it is not competent for the County 

_ Treasurer to resist the payment of the order of the 
Court on him, upon the same grounds. Coleman, Treas- 
eran se 25 Sa eis ks chek EC  « 


2. After an order granted by the Inferior Court on the 
County Treasurer, it is not in his power to defend him- 
self for causes existing prior to the granting of the or- 


der. Ibid. 

3. The County Treasurer may defend under the Inferior 
Court, and in privity with them, but not against them. 
Ibid. 


COURTS. 


See Grants, 1. Jurisdiction, 1 to 5. 
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CREDITORS. 
See Corporations, passim. 
CRIMINAL LAW. 


1. When a Jury has been regulariy drawn and summoned 
for the trial of a slave, charged with a capital offence, 
according to the Statutes of this State, such slave 
is entitled to be tried by such Jury, and the Justices 
of the Inferior Court have not the right, capriciously, 
to discharge such Jury, without some good and legal 
cause, and summon any other Jury for the trial of such 7 
slave. Judge (a slave) vs. The State......-.----+++- 173 


2. It is no objection to a Juror, drawn and summoned for 
the trial of a slave, who appeared and answered to his 
name, that the summons was left at his restdence,and not _ 
served personally. Ibid. 


3. Itis no objection to a Juror, because there was a mistake 
as to his mzddle name, who appeared and answered, 
stating his rightname. The mistake was properly cor- 
rected and the Jurorimpannelled. Ibid. 


4, On the trial of a slave in this State for a capital offence, 
the warrant and preliminary proceedings had before the 
committing Magistrates, alleged in the indictment, ought 
to be given in evidence on the trial, so as to show that 
the Inferior Court properly had jurisdiction of the of- 
fence with which the slave is charged. Ibid. 


5. Upon the trial of a slave for a capital offence, when the 
evidence. on the part of the prosecution has closed, and 
the cause submitted to the Jury on both sides, further 
evidence cannot be admitted on behalf of the prosecution 
against the defendant. — Ibid. 


6. Where a Juror has answered negatively both of the 
vou vin 75 
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questions propounded by the Act of 1843, and been 
found competent by triors, (who were not specially 
sworn for that purpose,) and been accepted by the pris- 
oner, and sworn in chief, and the Court, to cure the ir- 
regularity, causes the Juror to be put again upon the 
prisoner, who objected, on the ground that he had al- 
ready been sworn in chief, and was thereby understood 
by the presiding Judge to insist on the Jurors sitting 
in the case: Held, That nothing had transpired in rela- 
tion to this Juror, to constitute a good challenge for 
cause, and that if a good cause and waived, the consent 
cures the irregularity. Malone alias Hail vs. The 
State... 20.2. gb ah Rape SU eh ws Sh eS ge GSE 


7. Where the evidence shows a concert of action between 
two parties in relation to a homicide, the Court may, in 
its discretion, admit the acts and declarations of one ac- 
complice to criminate the other, touching the common 
object, and such discretion will not be controlled by 
the Supreme Court, except in case of manifest abuse. 


Ibid. 


8. The Act of 1847, to prevent white persons from gam- 
bling with negroes and free persons of color, creates the 
offence in three different forms: 1st. Playing and bet- 
ting by those engaged in the game. 2d. Playing with- 
out betting by those engaged, but with the purpose that 
others may bet. 3d. Betting on a game played by oth- 
ers. Johnson vs. The State.......---+0++++-++++++- 


9. Playing, per se, is not an offence under that Act. Ibid. 


10. Query? Whether proof of playing alone will create a 
presumption of guilt, so as to put the accused upon 
proof that the playing was without betting, and without a 
purpose or intention that others might bet. Ibid. 


See Contempt of Court, 1. 
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DAMAGES. 


See Pleading, 4. 
DEED. 


1. The Statute 32d Henry VIII. is of force in this State, 
and a deed made by an infant, while under age, will not 
be avoided by the execution of a deed after he arrives 
at the age of twenty-one, when the possession of the land 
is held adversely to him, but the latter deed will be void 
under the Statute. Harrison vs. Adcock et al.......++ 68 


See Equity, 32. Wiil, 6. 


DEMAND. 
See Pleading, 5. 

DEPOSIT. 
See Bazlment, 1. 

DEVISE. 


See Will. 
DISMISSAL OF SUIT. 
See Practice Superior Court, 5. 6. 
DISTRIBUTION OF MONEY IN COURT. 


- 1. In the distribution of a fund before him, the Judge of 
the Superior Court acts upon equitable principles, but 
he can act only on a fund in hand, and confessely for dis- 
tribution. Lowe et al. vs. Moore and another...-.-+++- 194 


See Attachment, 5. Judgment, 4, 5. 
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DORMANT JUDGMENTS. 


See Equity, 1. 


I. 


2. 


EQUITY. 


The decrees or judgments of a Court of Equity are em- 
braced within the Dormant Judgment Act of 1823. 


GUE WE. Sok s ews egeceUenteecceuwocaueenet 


Courts of Equity have jurisdiction to compel trustees 
to account for the trust funds in their hands, especially 
where the accounts are complicated, and from the facts 
alleged in the bill it appears, affirmatively, a discovery 
from the defendant is necessary to obtain a decree. 
RS BLS ed ee ees 


An injunction will not be granted to restrain a mere tres- 
pass, susceptible of perfect pecuniary compensation, and 
for which the party may obtain adequate satisfaction in 
the ordinary course of law. Bethune vs. Wilkins and 


DET iaiica cccutho « Cheah rose eck ene es kkétene 


To authorize a Court of Equity to interfere in cases of 
trespass, there must be something particular or special 
in the case, for which a Court of Law cannot afford ad- 
equate redress. bid. 


An allegation that the tenant will be homeless, for want 
of means to procure another habitation, will not author- 
ize a Court of Equity to restrain the officer, by injunc- 
tion, from placing the purchaser, at Sheriff’s sale, in pos- 
session of the premises. did. 


. If the lapse of the period of limitations appear, with 
certainty, on the face of a bill, and there is nothing stat- 
ed to avoid it, the objection may be taken by demurrer. 
Caldwell vs. Montgomery and wife...........-.+.+--- 
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7. A creditor may, in Equity, follow the assets of his debt- 
or into the hands of a distributee, whether real or per- 
sonal, and the Statute of Limitations will not give the 
distributee a title which will defeat the creditor’s claim, 
but the creditor must sue upon his claim, within the 
statutory term applicable to it; if he does not, he will 
be barred, unless there is areply to the Statute which 
will prevent its operation. Jdzd. 


8. A billfiled for the recovery of damages for the breach 
of a bond for titles, is a demand founded on a sealed in- 
strument, and such a claim is not barred until twenty 
years after the accrual of the right of action thereon. 
Ibid. 


9. The Judge of the Superior Court in Georgia, sitting as 
a Chancellor, has the power, exclusively, to administer 
thelaw. Itis the province of the Jury to find the facts, 
and render a decree upon the trial on the merits, and 
in that point of view only, may they be considered in 
the light of Chancellors. Williams vs. McIntyre, adm’r. 


10. The Court will dissolve an injunction on the coming 
in of the answer of the defendant, who alone is interest- 
ed, negativing all the facts an circumstances charged in 
the bill, and upon which its equity is based, though all 
the defendants have not answered. Dennis vs. Green, 


11. Where the answer of the defendant is made and 
sworn to before his death, it may be used on a motion to 
dissolve the injunction, though filed in Court subsequent- 
ly. Ibid. 


12. A bill may proceed without making the representa- 
tives of a mere formal party, parties to the proceeding. 
Ibid. 


13. So, if the deceased was a necessary party to the final 
decree to be rendered, but not interested in the injunc- 
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tion, a motion. to dissolve the injunction need not be 
postponed until the representatives are made parties. 
Ibid. 


14. To sustain a bill against the charge of multifarious- 
ness, it is not indispensable that all the parties should 
have an interest in all the matters contained in the suit. 
It is sufficient, if each party has an interest in some 
matter in the suit, which is common to allyand they 
are connected with others. Worthey ct al. vs. Johnson 


15. The Statute of Limitations is a good defence, by way 
of demurrer, if the facts appear upon the face of the 
bill; if not, it must be made available by plea. In 
Equity, if the complainant be within any exception to the 
Statute, it is incumbent on him to state it in his bill. 


Ibid. 


16. Where C and J obtain the legal title to land, as secu- 
rity for a small sum advanced to W, under peculiar cir- 
cumstances, the sum advanced not being one-fourth the 
alleged value of the land, promising to re-convey to W, 
on the re-payment of the sum advanced, with interest, 
but who fraudulently conveyed the land to a bona fide 
purchaser: Held, on a demurrer to the bill insisting on 
the Statute of Frauds asa bar, that the demurrer should 
be overruled; that the Statute was intended to prevent 
fraud and not to protect it; and that, in such cases, a 


Court of Equity would take hold of the conscience of 


the defendants, and hold them as ¢rustees for the benefit 
of the party defrauded. Cameron et al. vs. Ward..... 


17. On application for a writ of ne exeat, by a wife against 
her husband, pending a suit for a partial divorce and 
alimony, her affidavit is sufficient—she being, in this re- 
spect, considered independent of her husband. Mc- 
OE NOD. Swipes 40604 ones eae te vis Wie tecnica ie Was ae 


18. If the threats of the husband to leave the State, come 
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to the knowledge of the wife, through the information 
of others, their affidavits should, if practicable, be filed 
with hers. If, however, she swears, absolutely, that he 
has threatened to remove, that issufficient. did. 





19. A writ of ne exeat may be granted in this State, prior 

to any decree for alimony. The Court, in marking the 

| writ, will exercise sound discretion, under the circum- 
stances, so as*to prevent oppression and extortion. 


| Ibid. 


20. Where any person is arrested by virtue of a writ of 
| ne exeat, he may be discharged on giving bond, with 
| good and sufficient security, either that he will not de- 

part the State, or will pay the eventual condemnation 
| money, or by showing that the writ ought not to have 


been granted. bid. 


21. To a bill filed by executors, for direction in the execu- 
tion of a will, and also asking to be protected against a 
contingent claim against the estate, set up by a third 
person, to certain property of the estate, through a title 
derived from others, and independent of the will, such 
third person is not a necessary party, and on demurrer, 
the bill, as to him, will be dismissed. Bond and Pruitt, 
ex’rs, vs. Connelly... cece cccccesccccccececeseccces 


22. The pleadings in Equity causes, pending on the ap- 
peal, are not amendable as a matter of course, but only 
by leave of the Court, om special cause shown. The 
Georgia Rail Road 3 Banking Co. vs. Milnor § Co.... 
See, also, Boyd, adm’r, vs. Clements....-----+-+-+-++-- 


23. Where, upon special cause shown, the Court below, 
in the exercise of its discretion, allows an amendment, 
this Court reluctantly interferes to control that discre- 
tion. Ibid. 


24, It is competent for Courts of Chancery to appoint a 
receiver, to institute suits in his own name for the re- 
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covery of assets belonging to the suitors in Equity, and 
such receiver is subrogated to all the rights of the real 
parties ininterest. Hardwick vs. Hook, receiver....... 


25. It is no objection to a decree that it is entered by con- 
sent. Ibid. 


26. Where the tenant for life in certain slaves, intermarri- 
ed, and her husband sold ten of them, and then combin- 
ing with the purchasers to defraud the remainder-men, 
the slaves are removed beyond the limits of the State, 
and re-sold: Held, that in such a case, Equity would 
compel the husband and purchasers, on a bill, guia timet, 
to give bond ina sufficient penalty, with security, for the 
delivery of the negroes, at the termination of the life- 
estate, and that altogether regardless of their solvency 
orinsolvency. Riddleet al.vs. Kellum et al..... rn 


27. A denial in the answer, from information and belief, 
is not sufficient to dissolve an injunction. Coffee et al. 


28. Where the equitable facts are not charged to be with- 
in the knowledge of the defendant, and he merely denies 
all knowledge and belief of them, the injunction will not 
be dissolved on the bill and answeralone. did. 


29. If the equity of the bill is not denied, either from ig- 
norance or other cause, the injunction will not be dis- 
solved. Ibid. 


30. The answer of an executor, that he was not privy to 
the fraud charged against his testator, and that he did not 
believe the facts alledged in the bill against him, from 
his confidence in his integrity, is not sufficient to dissolve 
the injunction to restrain proceedings at law, in favor 
of the estate. Ibid. 


31. In particular cases, the Court will retain the injunction, 
though the answer fully denies the equity of the bill. 
Ibid. 
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32. Ifa billis filed to enforce a parol agreement respecting 


lands, and the defendant, in his answer, admits the con- 
tract, without insisting on the Statute of Frauds, the 
Court will decree a specific performance, on the ground 
that the defendant has renounced the benefit of the Sta- 
tute; aliter. if he insists upon the Statute in his answer. 
Hollingshead, adm’r, vs. McKenzie... 2... 022.2204-- - 


33. Where acreditor receives a deed to a tract of Jand, 
as collateral security for the payment of a note which is 
to be given at a future time, and the creditor dies before 
the nute is given, and the consideration of the deed thus 
entirely fails, it would be fraudulent in the administrator 
of the creditor to retain the deed, and Equity will order 
the instrument to be delivered up to be cancelled. Ibid. 


34. A files his bill, charging that he is the owner of four 
shares in an estate represented by B; that he purchased 
property from a former representative of the estate, and 
gave his notes therefor, with au understanding that they 
should be paid, by allowing him the said shares; that 
judgment had been obtained on the notes, and praying 
an injunction of the judgment, and the execution of 
the agreement: Held, upon the answer distinctly de- 
nying that the estate owed the complainant anything, 
and stating that the four shares claimed in the bill had 
been paid to him, the injunction was properly dissolved. 


Feed 00: TOG GEG es 63 a 07 JR ced pen Cayenne " 


35. On a motion to dismiss a bill for want of equity, the 
question as to parties does not legitimately arise. High- 
Lower 0b, -TROTRIOR 6 «4 641s 60 obs oe eee tasess.ex tontne 
See, also, Hightuwer vs. Mustian...........-.-++-- . 


36. A bill will never be dismissed for want of parties, when 
the proper parties can be made, either by amendment 
or supplemental bill. did. 


37. If it is apparent that parties cannot be made, and there 
can be no decree without them, the bill will be dismis- 
sed. Ibid. 

See, also, Hightower vs. Mustian......esscccececees 
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38. Where the complainant or defendant refers, in the bill 
or answer, to proceedings which have transpired in an- 
other cause, a complete copy of the record should be 
attached as an exhibit, otherwise they cannot be used on 


39. In general, if a fact is charged in a bill, which is with- 
in the defendant’s knowledge, as if itis done by him- 
self, he must answer positire/y, and not according to his 
remembrance or belief. Therule is notinvariable. Ca- 


EE, OED. a's 68 Gon 685 oe eken sees poewwae 


40. An exception is where the fact charged has not oc- 
curred within six years. Ibid. 


41. The 4th Common Law Rule of Practice does not ap- 
ply to Courts of Equity. Boyd, adm’r, vs. Clements, 
BUATUIAN. . 20 oe eee wee ee ee eee eee eee ee ween ees 


42. Where a cause in Equity is pending, and the pleadings © 


made up and issue joined, the complainant is not entitled 
to amend, as a matter of right, but amendments will be 
allowed upon special cause shown. Ibid. 


43. Surprise is good special cause for the allowance of an 
amendment. Jdzd. 


44. Where a bill is dismissed on demurrer, for want of 
Equity, and a second bill is filed, charging the same 
facts, and praying, substantially, the same relief, the 
judgment on demurrer may be pleaded in bar of the se- 
cond bill. Ferguson etal.vs. Carter et al............- 


45. An injunction will be dissolved upon the coming in of 
the answer, fully denying the equity of the bill. Jones 
eC Oe eae Pee ee 


See Claim, 3. Corporation,6 to27. Administrators, Ex- 
ecutors, &c. 3, 4. Former Recovery, 1. Limitation of 
Actions, 2, 4,6, 7,11, 12. 
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See Will. 


EVIDENCE. 


1. On the trial of the right of property, under our Claim 
Laws, the possession of the defendant in execution, af- 
ter an absolute sale of the property, is prima facie evi- 
dence of fraud. Carter vs. Stansfield..............- 


2. The declarations of a party, while in the possession of 
property, as to the ownership, when against his interest, 
may be given in evidence against one who subsequently 
acquires a title from the declarant. Mazwell vs. Harri- 


3. The admissions of a party, made under oath as a wit- 
ness, or on a voluntary affidavit, may be given in evi- 
dence against him in a suit in which he isa party. Ibid. 


4. To authorize a recovery upon shop books, where the 
entries are in the hand-writing of the party, the plaintiff, 
among other things, must prove by his customers that 
he kept correct books ; and it is no compliance with the 
rule, for the witnesses to state that they considered their 
accounts reasonable; admitting, at the same time, that 
they had never examined the items, and could not say 
that the services charged were actually rendered. Bow- 
OF Oh, TEER < ceo Sues Si se neue dune y anges tee Caen 


5. Before the books of the party can be admitted in evi- 
dence, they are to be submitted to the inspection of the 
Court, and if they do not appear to be a daily register 
of the business of the party, and to have been honestly 
and fairly kept, they are to be excluded. Explanatory 
evidence may be offered, and if the objections are pri- 
ma facie accounted for, the books should be submitted 


to the Jury, letting the objections go, under the charge 
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of the Court, to their credit, rather than to their compe- 
tency. Ibid. 


6. Books, per se, are not sufficient to charge the defendant 
with the debts and accounts of third persons. Ibid. 


7. When the value of depreciated bills, at a particular 
time, is to be proven, the proof should apply, with rea- 
sonable certainty, to that time, and hearsay cannot be ad- 
mitted to prove their value. Bethune vs. McCleary... 


8. In an action by B against C, for money deposited with 
C by A, as the agent of B: Held, that A is not a com- 
petent witness for the plaintiff to prove the liability of C. 
Montgomery, adm’r, Sc. vs. Evans........2---2+--5- 


9. Where it appeared, that by the law and usage of the 
Courts of Virginia, the Clerk’s certificate,- that a will 
was duly admitted to probate and record, would be suf- 
ficient evidence of that fact in that State: He/d, that 
the same faith and credit should be given to the records 
and judicial proceedings of the State of Virginia, wlien 
offered in evidence in the Courts of this State, as they 
would have there received. Settle vs. Alison and others. 


10. Where the records and judicial proceedings of the 
County Court of Mecklenberg County, in the State of 
Virginia, were offered in evidence, under the Act of 
Congress, Abram Keen certified that he was the presid- 
ing Magistrate of Mecklenberg County: Held, that the 
presiding Magistrate should have certified that he was 
the presiding Magistrate of the County Court of Meck- 
lenberg County, from whence the record was taken. 


Ibid. 


11. Where the subscribing witness to an instrument re- 
sides beyond the jurisdiction of the Court, the regular 
mode to prove its execution, is to prove the hand- 
writing of the witness; but where a receipt or other 
written instrument is more than thirty years old, its exe- 
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cution need not be proved to admit it in evidence, al- 
though the subscribing witness may be living. Ibid. 


12. The declarations of a vendor, who has parted with 
the title tothe property, are illegal when sought to be 
given in evidence against his vendee, unless it clearly ap- 
pears such declarations were made while he was the 
owner of, or in possession of the property, at the time 
the declarations were made. Jdid. 


13. A private Act of the Legislature, as to its facts and 
recitals, imports verity equally with the records of the 
Courts; still, it may be attacked for fraud in its procure- 
ment. Beall, adm’x, vs. Beall and Beall............-. 


14. The sayings of an agent, after his actings as agent, 
are not competent to prove his agency. Colquitt vs. 
SRO. Mies co va tabesce oneness ewe poriciek cere 


15. Fraud cannot be presumed at law, but it may be pro- 
ven by circumstances. Ibid. 


16. Parol evidence is inadmissible to prove the contents 
of an execution and transfer, in writing, where both 
facts are material tothe issue. Flournoy ve. Newton... 


17. A decree in Chancery is evidence, not merely of the 
fact of its rendition, but also of all the consequences re- 
sulting therefrom. It may be given in proof against 
persons who were not parties to the bill in support of 
the plaintiff’s right or title to sue. Hardwick vs. Hook, 


POCCBER =o cosa gicik os Joe mdian el tes coe aa 


18. A naked trustee is a competent witness in an action to 
which he is nota party. Ibid. 


19. The sayings of an attorney, who has sold a note be- 
longing to his client, without authority, relative to the 
title to the note, not made at the time of the sale, are 
inadmissible in a suit between the purchaser and the true 
owner of the note. Thomas, adm’r, vs. Kinsey..-..--- 
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20. Upon an issue founded on an affidavit of illegality, fil- 
ed by an administrator, de bonis non, with the will an- 
nexed, to a general judgment against the precedent ex- 
ecutor to the will, which was levied on the property of 
the estate in the hands of the administrator: Held, that 
legatees, under the will, who have been paid their lega- 
cies, are competent witnesses when called for the ad- 
ministrator. Johnson, adm’r, vs. Lewis........--.--- 


21. Where, from the inquiry which has been made, it is 
probable that a book of original eutries has been lost or 
destroyed, and the party swears that it is not in his pow- 
er, custody or control, secondary evidence is admissible. 
Meme C6. BBO TiR. o's oo oo ccs icenvncnvvessccesece 


See Administrators, Executors, §c.13, 161020. Bastardy, 
2. Claim, 4. Conversion, 1. Corporation, 3. Crimi- 
nal Law, 4,5, 7. Interrogatorics, passim. Slaves, 1. 
Warranty, 1. 


EXECUTION. 


1. When a defendant is arrested and confined under a ca. 
‘sa. the fact of giving bond to appear and take the bene- 
fit of the Insolvent Debtors’ Act does not, in law, dis- 
charge his property from execution under a jf. fa. 
RFig ge Ot BAO oo a's 65's oe sone ccc cevencsiet cee ce 


2. The levy and claim of personalty does not, necessarily, 


preclude the re-levy of the fi. fa. pending the claim. 
Lynch, adm’r, vs. Pressley et al... 2.2.22. 02202.22--- 


3. Proof that the levy was dismissed, by counsel for plain- 
tiff in fi. fa. for want of evidence to condemn the pro- 
perty, at the trial, satisfactorily accounts for the levy, so 
as to authorize the execution to proceed. Jdid. 


4, The levy of an execution on personal property, suffi- 
cient to pay it, is not, per se, an extinguishment of the 


debt, but a satisfaction, sub modo, only. Ibid. 
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5. While the release or dismissal of a levy on personal 
property—the judgment being unsatisfied—might not 
operate as a discharge of the execution between plain- 
tiff and defendant, the effect might be very different 
where the rights of third persons were concerned, upon 
a proper case made. bid. 


EXECUTORS. 
See Administrators, &c. 
FAILURE. 
See Corporation, 3. 
FORMER RECOVERY. 


1. It is not enough that there was a remedy at law, to make 
the judgment at law a bar; it must be shown, not only 
that the matter alleged in the bill might have been set 
up, by way of defence, but that it would have been as 
practical and efficient to the ends of justice, and its 
prompt administration, as the remedy in Equity. Hol- 
lingshead, adm’r, &c. vs, McKenzie.........-.--+-4-- 


See Equity, 44. 
FRAUD. 


1. The pendency of suits against a debtor at the time that 
a purchaser buys land of him, is a badge of fraud, and 
a fact which the Jury are at liberty to consider in deter- 
mining whether the purchaser bought with notice or not, 
under the Statute 13 Elizabeth. Colquitt vs. Thomas 


2. To subject land sold before judgment by the defendant 
to A, and by A to B, it is necessary that plaintiff prove 
that the defendant sold fraudulently, and that both A 
and B had notice of the fraud. Ibid. 
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3. One who buys from a fraudulent grantee, without no- 
tice of the fraud, and one who buys from an innocent 
grantee, with notice, will be protected under the proviso 
in Statute 13 Elizabeth. Ibid. 


4. If one buys land of a debtor, and pays part of the pur- 
chase money before getting a deed, and before paying 
the balance, learns that the purchase money is unpaid by 
the debtor, that he is insolvent, and that suits are pend- 
ing against him, these facts may be submitted to the Ju- 
ry as evidence that he purchased with notice of the fraud 
under Statute 13 Elizabeth. Ibid. 


5. The presumption of fraud arising from the continued 
possession of chattels by the vendor, after an absolute 
sale, may be explained; otherwise, it becomes conclu- 
sive. Beers et al. vs. Dawson, ev’r.........---.2-0- 


See Corporations, 23,24. Equity, 16,32. Evidence, 15. 
Notice, 1. 


FRAUDS—STATUTE OF. 


See Equity, 16, 31, 32. 


GAMBLING WITH NEGROES. 


See Criminal Law, 8, 9, 10. 


GARNISHMENT. 


1, A holds ademand against B, and sues out. process of 
garnishment to C, who is indebted to B by note, and 
obtains a judgment on the garnishment ; D, as assignee 
of the note due by C to B, transferred after the service 
of the process of garnishment, institutes suit thereon 
against C, who pleads the judgment on the garnishment 
in bar: Held, That the plea is not a good defence. 


Brannon vs. Noble. ....2 02-0222 eeeeee ee ee ee 
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GOVERNOR. 
See Constitutional Law, 19 to 22. 


GRANT. 


1. The Superior Courts of this State have the power to 
relieve a citizen against a grant which has been improv- 
idently issued, upon a proper case made. Lamb vs. 
TR occ reseinctdudabscsvsanivedeseueetanues 


2. Where a party seeks to be relieved in Equity from the 
effect of a mistake, he must show due diligence on his 
part. Ibid. 


3. A party who has obtained a grant to land under the 
Act of the General Assembly, passed in 1845, cannot 
be affected by the fraudulent conduct of the State House 
officers, unless he participated therein. did. 


HEIR. 


See Administrators, Executors, &c.2. Constitutional Law, 
9. Husband and Wife, 1, 2. Sheriff and Sheriffs 
Sale, 4. 


HUSBAND AND WIFE. 


1. A husband may, by deed or will in his lifetime, deprive 
his wife of the whole of his estate except dower; so, al- 
so, he can procure an Act of the Legislature to be pass- 
ed, limiting her right of inheritance after his death. 
Beall, adm’x, vs. Beall and Beall...........---00-4% 


2. No inheritance can vest, nor any person be the actual, 
complete heir of another, until the ancestor is dead. 


Tid. 


3. Where L and T executed a marriage settlement in 
vot. vit. 77. 
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contemplation of marriage, by which the intended wife 
declared that it was her desire that all her property 
should be kept and assured to her separate use and en- 
joyment forever, and that her trustee should keep, pre- 
serve, and assure the same forever unto L, the intended 
wife, to her entire and free use, control and benefit, free 
and exempt from all debts of T, the intended husband, 
then existing, or which might afterwards exist; and T, 
the intended husband, assented and agreed thereto, in 
consideration of the intended marriage, and the further 
consideration of one hundred dollars, received from his 
intended wife as a marriage portion: He/d, on a bill 
filed by the administrator of the husband against the 
administrator of the wife, to compel the latter to make 
distribution to the representatives of the husband, that 
the husband, by the words and clear intention of the 
marriage settlement, not only relinquished and abandon- 
ed his marital rights to his intended wife’s separate 
property during the coverture, but forever, without lim- 
itation of time; and that the administrator of the wife 
was entitled to retain the property, and after the pay- 
ment of the wife’s debts, to distribute to her children. 
Holmes, adm’r, vs. Liptrot, adm’r........--+-.00005 


4, A valid agreement may be made between husband and 
wife, through the intervention of a trustee, for an imme- 
diate separation, and for a separate allowance to the 
wife for her support. Chapman vs. Gray, ez’r.....- 


5. The agreement for a separation cannot be supported, 
unless the separation takes place immediately upon the 
execution of such agreement, or where the separation 
had already taken place. Ibid. 


6. An agreement for a separation will be rescinded, if the 
parties afterwards cohabit or live together as husband 


and wife, by mutual consent. Ibid. 


See Claim, 5. Equity,17 to 20. Will, 4. 
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ILLEGALITY. 


1. Upon an affidavit of illegality to the execution, the va- 
lidity of the judgment cannot be attacked. Rogers vs. 


BEvaae . ooo ined: Podsinne gee cenciees avicwiens Sees ep 
2. Affidavits of illegality are, upon motion and leave had, 
amendable instanter, by the insertion of new and inde- 


pendent grounds, provided the defendant will swear that 
he did not know of such grounds when the affidavit was 


filed: Higge ve: Pima s ov. . «pos clns iawn vine dlgwe oe 


3. Upon the trial of an illegality, the proof must be confin- 
ed to the grounds taken in the affidavit. Ibid. 


ILLEGITIMATES. 
See Bastardy. 
INCOME. 
See Taz and Taz Laws, 1 to 7. 
INFANT. 
See Deed,1. Limitation of Actions, 3, 4. 
INJUNCTION. 
See Equity, 3, 4, 5, 10 #0 13, 27 to 31, 33, 45. 
INSOLVENT DEBTORS. 
See Execution,1. Fraud, 5. 
INSURANCE—LIFE. 


1. An insurance office makes insurance of the life of A, at 
the instance of B. In the policy, it is stipulated that the 
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premiums shall be paid on the 10th of April, annually, 
and that if they were not then paid, the company should 
not be liable for the insurance, or any part thereof, and 
the policy should cease and determine. Printed pro- 
posals, purporting to be the terms and conditions of in- 
suring, were put out by the company to persons dealing 
with them, one article of which was, that “a party neg- 
lecting to settle his annual premium within 30 days after 
itis due, forfeits the interest he has in the policy.” No 
reference is made in the policy to the printed proposals. 
The premium due onthe 10th April, 1847, was not paid 
at that time; the insured died 4 days thereafter, and af- 
ter his death, and within the 30 days, the premium, then 
due, was tendered and refused by the company: Held, 
that the article in relation to the 30 days does not ex- 
tend the contract of insurance beyond the time designat- 
ed in the policy for the payment of the premium, and 
that the company were not liable on the policy. The 
Mutual Benefit Insurance Company vs. Ruse........-- 


INSOLVENT DEBTORS. 


See Execution, 1. 


INTEREST. 


See Administrators, Executors, §c, 21. 


INTERROGATORIES. 


1. Cross interrogatories are sufficiently answered, when 
the witness answers them according to a reasonable un- 
derstanding of their meaning and object. Thomas, 
I MEI nia Ange <n ww acne tn opis CHM S008 aims 


. Interrogatories which have been read on a previous tri- 
al, without exception to their execution, cannot be ex- 
cepted to at a subsequent trial. did. 


3. Where it appeared, from the return of the commission- 
ers, that questions were put to the witness and answer- 
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ed, by a person purporting to be the attorney of one of 
the parties, at the time of execution, the other party not 
being present: Held, that the interrogatories are de- 


fectively executed, and must be rejected, Ibid. 
JOINT TENANCY. 
See Will, 1. 


JUDGMENTS. 


1. The Act of 1822, which declares that “ where an appeal 
is entered from the first verdict,the property of the par- 
ty against whom the verdict is rendered, shall not be 
bound except from the signing of the judgment on the 
appeal, except so far as to prevent the alienation by the 
party of his, her, or their property between the signing 
of the first judgment and the signing of the judgment 
on the appeal,” is intended only to prevent the alien- 
ation of property by the defendant pending the ap- 
peal to the injury of the plaintiff: Held, that under 
this Act, two judgments being obtained in favor of 
two plaintiffs at the same term, against the same de- 
fendant, upon one of which only an appeal is entered, 
and pending that appeal, the defendant aliens his prop- 
erty, which is finally brought to sale after a judgment 
on the appeal, the judgment on the appeal is not enti- 
tled to share in the distribution of the fund with the 
judgment at Common ‘Law, upon which no appeal was 


entered. Snelling vs. Parker and another.......---- 


2. The judgment of a Court that has no jurisdiction of a 


cause, is entirely void. Rogers vs. Evans..........-- 


3. Where the Court has jurisdiction of the cause and par- 
ties, and only proceeds erroneously, the judgment, not- 
withstanding such error, is binding until it is vacated or 
reversed. Ibid. 


4, A and B bcth have judgments open against C, and a 
fund raised from C’s property is before the Court for 
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distribution ; B’s judgment is the oldest, but has been 
levied upon land which has been claimed by a third per- 
son, and a verdict rendered in favor of the claimant : 
Held, that the levy on the land does not affect the lien 
of B’s judgment on the fund. Lowe et al.vs. Moore and 
Pe oe eb OE esc he ew viele empae ace 


5. In such a case, the Court has no right to impose terms 
upon B, to wit: That he should take the money, if he 
would dismiss his levy on the land, or agree not to ap- 
peal from the verdict rendered against him in the claim 
case. Ibid. 


See Administrators, §c. 13. Equity, 1. Execution, 1 to 5. 
Garnishment, 1. Illegality, 1. Sheriff and Sheriff's 
Sale, 4. 


JURISDICTION. 


1. The jurisdiction of the Courts of this State is co-exten- 
sive with its sovereignty, and that is limited only by its 
territory, and it therefore attaches upon all the property 
and persons within the limits of the State; yet, it is to 
be so exercised as to conclude by judgment none but 
those who are parties. Adams vs. Lamar...........- 


2. The Courts of this State have no extra territorial juris- 
diction, and cannot make the citizens of foreign States 
amenable to their processes, or conclude them by a 
judgment in personam, without their consent. Ibid. 


7. A foreign citizen may waive his exemption and sub- 


mit to the jurisdiction, and in that event he will be con- 


cluded by the judgment. Ibid. 


4. When a foreign citizen appears, and by counsel pleads 
to the jurisdiction, he is not held to have waived his ex- 
emption by appearance. Appearance and pleading or 
answering to the merits; held, to be a waiver of his 
exemption, and an assent to the jurisdiction. Ibid. 
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5. A files his bill against B, who is a citizen of New York, 
setting forth an agreement by which B stipulated to give 
to A one-third of certain lands, to which B held the le- 
gal title, and prays an assignment of the one-third, and 
a conveyance by Bto A. Service ofthe bill was perfect- 
ed on B’s agent in Georgia: Held, that upon this 
bill, a Court of Chancery could not decree against B, be- 
cause of the want of jurisdiction over him, Ibid, 


See Judgment, 2. 
JURY. 


1. The Act of 1805 changes the Act of 1799, only as to 
the mode of drawing Grand Jurors. Under both Acts, 
those remaining on the list, as made out from the tax 
books by the erk, constitute the Petit Jury. Sothat 
the Act of 1799 is in fact superseded both as to Grand 
and Petit Jurors, by the Act of 1805. Malone, alias 
Eaald, tn: Te Ge a dc nwc sen dn pandatisasde cern 408 





See Criminal Law, 1, 2, 3,6. Verdict, 1, 2. 
JUSTICES’ COURT. 
See Claim, 1. 
LAND. 
See Deed, 1. Sheriff, 1. 
LAW. 


1, Where the decisions of the Ecclesiastical Courts in 
England come in conflict with those of the Common Law 
and Equity Courts, on a question of property, the latter 
are the highest authority, and must prevail. Chapman 
U8. Gray, CLECUOF. 22 once cceccncccescaccccsweccoes 337 





2. Where no time is fixed for the operation of a Statute, it 
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é 
takes effect from its passage, and ignorance of an Act 
forms no legal excuse for its violation. Heardvs. Heard. 380 


LEGACY AND LEGATEE. 


See Contribution, 2, 3. Administrators, &c.1. Evidence, 
20. Will, 1. 


LEVY. 
See Execution. 
LIEN. 
See Claim,3. Judgment,1. Taxand Taz Laws, 8, 9. 


LIFE INSURANCE. 


See Insurance. 


LIMITATION OF ACTIONS. 


1. Ina Court of Law, the general rule is, that when the 
Statute begins to run, it continues to run, unless its pro- 
gress is arrested by some positive Legislative enactment. 
Pendergrast et al.vs. Foley, adm’r..........--+++-+-- 1 


2. In Courts of Equity, fraud has been held to be an ez- 
ception to the operation of the Statute until the discovery 
of the fraud. 


3. The interest of infants, as contemplated by the Act of 
1817, against which the Statute of Limitations does not 
run, must be such an interest as -will enable them to 
maintain an action in their own name by their guardian, 
as where the legal title to the property is vested in them. 
Ibid. 


4. Where the title to personal property of a testator or 
intestate vests in his executor or administrator, and the 























INDEX. 
Statute of Limitations has operated as a bar to the right 
of such executor or administrator to maintain an action 
therefor against one who has converted it, the right of 
the infant cestwi gue trusts of such executor or adminis- 
trator will be also barred. Ibid. 


5. If a party is to be constituted a trustee by the decree of 
a Court of Equity, on the ground of fraud, his posses- 
sion is adverse from the time the circumstances of the 
fraud were discovered. Harrison vs. Adcock et al.... 


6. The Statute of Limitations does not begin to run against 
express trusts created by the act of the parties or the 
appointment of law, so long as the trust continues, and 
is acknowledged to be a continuing, subsisting trust, for 
the reason that the possession of the trustee is the pos- 
session of thecestut que trust ; but when the trust is de- 
nied by the trustee, and he claims to hold the trust funds 
or trust property as his own, adversely to his cestut que 
trust, the latter having knowledge of that fact, the Stat- 
ute will begin to run in favor of such express trustee 
from the time of such adverse claim or possession. Kea- 
ton vs. Greenwood.......-- cd em mukien edit see somens 


7. The Statute of Limitations will begin to run in cases of 
implied trusts, created by decree of a Court of Equity 
in favor of the trustee, from the time of his possession, 
as it would do in a Court of Law; for the reason, that 
his possession never was the possession of the alleged 
cestui que trust; the relation of trustee and cestui que 
trust never, in fact exists, until the decree of the Court 
establishing that relation. d7d. 


8. A bill filed for, the recovery of damages for the breach 
of a bond for titles, is a demand founded on a sealed in- 
strument, and such a claim is not barred until twenty 
years after the accrual of the right of action thereon. 
Caldwell vs. Montgomery and Wife....----- co idle 


9. When a creditor takes a mortgage to secure the pay- 
vot vi 78 
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ment of a promissory note, and the remedy on the lat- 
ter is barred by the Statute of Lien, his remedy on the 
mortgage is not necessarily barred, the debt being un- 
paid, but he may avail himself of his statutory remedy 
on the mortgage. Elkins vs. Edwards...........--- 


10. Semdle, that when an action is founded on a Statute, 
that the law deems it for this purpose a specialty, and 
consequently a plea of the Statute, as applicable to the 
instrument sued on, cannot be supported. Lane vs. Mor- 
RGN Piel Ae in ess eee oren eed She weKe wees 


11. The right of.a creditor to force a stockholder to pay 
in his unpaid subscription for stock, in an insolvent 
bank, is a case of purely technical and direct trust, 
to which the Statute of Limitations does not apply. 
Hlighiower we. TROrnton .. « .  . 20 22sec nccectccce use 


12. In Courts of Equity, the Statute of Limitations does 


not begin to run in cases of fraud, until the discovery 
ofthe fraud. Stocks et al. vs. Leonard et al.......... 


See Corporations, 20. Equity,15. Verdict, 1, 2. 
MANDAMUS. 
See Constitutional Law, 21, 22. 
MARKET OVERT. 


See Ezecutors, Administrators, §c.5,6. Sheriff and Sher- 
iffs’ Sales, 5. 


MARRIAGE SETTLEMENT. 
See Husband and Wife, 3. 


MISTAKE. 


See Grant, 2. 
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MORTGAGE. 
See Limitation of Action, 9. 


NE EXEAT. 





See Equity, 17 to 20. 
NEW TRIAL. <a 


1. Where the Jury found a verdict for a greater amount 
of damages than was claimed in the plaintiff’s declara- 
tion, and a motion for a new trial having been made on 
that ground, the plaintiff entered a remittiter on the 
record for the excess: He/d, that the plaintiff had the 
right to enter such remittiter, and that a new trial on 
that ground ought to have been refused. Griffin vs. 
SOOO 6.0: cade sine 168 tx Ot eles ge 





2. Where, on the trial of a cause, a witnéss, from mistake, 
failed to prove a necessary fact,.to make out the defence, 
the witness, having previously assured the defendant he 
could and would do so, whereby the defendant was pre- 
vented from procuring other testimony to prove the 
same fact, which could have been procured, and a re- 
covery was had in consequence of such mistake of the 
witness and the party: He/d, that such mistake ope- 
rated as a surprise on the defendant, and that a new tri- 
al should be granted, the defendant having shown upon 
the record a good and legal ground of defence to the ac- 
tion. Walson vs. Brandon & Shanhon.......-....-.. 





3. Where the evidence is conflicting in regard to the main 
point in controversy between the parties, the admission 
of illegal evidence by the Court, which might, and prob- 
ably did decide the question in favor of the plaintiffs, in 
the mind of the Jury, a new trial will be granted. Set- 
tle ve. Ais GB... ww cic Tce ecewesesccsceseees 
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4. Where there is conflicting evidence, a mere preponder- 
ance against the verdict of the Jury is not sufficient to 
authorize a new trial. Flournoy vs. Newton........- 306 


See Charge of the Court. Practice Superior Court, 1, 2, 
3. Verdict, 1, 2. 


NON RESIDENTS. 


See Jurisdiction, 1 to 5. 


NOTICE. 


1. To hear reports about an incumbrance upon land, which 
the purchaser is about to buy, does not amount to no- 
tice, nor is report or rumor a badge of fraud. Colquitt 
co a ee eee 258 


See Fraud, 1, 2, 3, 4. 


OATH. 


See Claim, 1. 


OVERSEER. 


1. Where P entered into a special written contract with R, 
as an overseer for the year 1847, and was to receive a 
stipulated portion of the crop at the end of the year for 
his services, and in the month of August, R dismissed 
him from his employment, without sufficient cause or 
provocation; whereupon P,in the month of November 
of the same year, instituted his action against R, to re- 
cover damages for a breach of the contract: Held, 
that the action was not prematurely brought, and that 
in regard to this particular class of special contracts, 
where theoverseer or agent is wrongfully dismissed from 
the service of his employer, he has his election of three 
remedies: 1st. He may bring his action immediately for 
any special injury he may have sustained in consequence 
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of the breach of the contract by the defendant. 2d. He 
may wait until the termination of the period for which 
he was employed, and then sue upon the contract and 
recover his whole wages. 3d. He may treat the con- 
tract as rescinded, and may immediately sue on a guan- 
tum meruit for the work and labor he actually perform- 
ee i i eo ee 


PARTNERSHIP. 


. Upon an agreement between A and B, that A should 
take certain negroes of B, and work them in a black- 
smith shop, furnish all supplies, pay all expenses, and 
give B one half of the nett proceeds of the shop for the 
use of the negroes: Held, that as to third persons, A 
and B are partners. Buckner vs. Lee et al......---- 


. If the business of a firm is conducted by one of the 
partners, and his name is the name of the firm, and a 
note is made by that partner in his name, the firm is lia- 
ble thereon, if it is proven that the note was made asa 
note binding the firm, or that the consideration of the 
note was for the benefit and in the course of business of 
the firm, and that the payee believed these things, and 
the maker sanctioned his belief by his acts and repre- 
sentations. Ibid. 


. If money is borrowed, or a purchase made by an indi- 
vidual member of a partnership, and his note is given 
therefor, it is, prima facie, the debt of the individual ; 
but the holder, in an action against the firm for the con- 
sideration of the note, may rebut this presumption by 
proof, and if it appear that the credit was given to the 
firm, and not the individual, if the money or the prap- 
erty went to the use and in the course of business of 
the firm, it will be liable. If, however, the credit was 
given to the individual, the firm will not be liable, al- 
though the money or property went to the use, or in the 
course of business of the firm. In that case, it will be 
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held as an advancement by the member to the firm, and 
he will become a creditor of the firm. Ibid. 


See Attachment, 3, 4. 
- PLEADING. 


1. The 3d section of the Act of 1847, entitled “an Act to 
simplify and curtail pleadings at Law,” dues not include 
an agreement to pay certain specific articles. Phillips 


2. A declaration on notes, payable in specific articles, held 
to be bad without an averment of the value of those ar- 
ticles at the maturity of the notes, and that the notes be- 
ing offered in evidence were properly rejected, because 
of a variance between the allegations and the proof. 
Ibid. 


3. At Common Law, after the cause has gone to the Jury, 
such a defect is not amendable. Ibid. 


4, If the declaration allege a Special contract for the rent 
of mills, to be paid in repairs, and it is proven on the tri- 
al, the plaintiff cannot recover on the common count for 
a quantum merutt, but will be held to the special con- 
tract, and the measure of damages is the value of the re- 
pairs agreed to be made, and the loss sustained by the 
failure to make them. Baldwin vs. Lesswer.........- 


5. Where a request is a condition, precedent to liability, 
it must be specially averred in the declaration, with 
time and place, and by whom and to whom made. It 
must be so set forth, as that the Court may judge wheth- 
er it is made according to the contract. Montgomery, 
SE Re MOOR 62s sisi! ok 58a vies acer eee's 


6. Where stockholders in a bank are liable for the ultimate 
redemption of its bills, to a suit by a bill-holder against 
a stockholder, a plea that the bank has assets which 
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have not been appropriated, without specifying what 
they are, is demurrable for uncertainty. Lane vs. Mor- 
FEE occoc kv eneewis<wiewesew? duieas es ab cee 


. Plea, that defendant signed the note sued on as surety, 
and that it was agreed between him and his principal 
that another should sign it as co-surety before it was 
delivered, which was not done: Held, that this is not a 
plea of non est factum, and need not be verified. Cleg- 
hore 00: MOOR s 6:60:60 vi0 cent tat melons ebiignes 


See Bail,1. Jurisdiction, 5. 
PRACTICE SUPERIOR COURT. 


1. In all applications for a new trial in the Superior Courts, 
a brief of the testimony in the cause must be filed. by 
the party applying for a new trial, under the revision 
and approval of the Court, at the term at which the ap- 
plication is made, in conformity to the 61st Common 
Law Rule of Practice, and the fact must be evidenced in 
writing. Tinsbisns 06. Cam. «. 55. 2. 208. cisigsb cca 


. A brief of the testimony which refers to executions, 
judgments and interrogatories, as being attached, when 
in fact no such papers are appended, is fatally defective; 
and the omission cannot be supplied hy the certificate 
of the presiding Judge, that he recognizes such docu- 
ments as in Court before him, on the final hearing of the 
motion. Ibid. 


. The best mode of making out the brief of the testimo- 
ny, is to embody in it an abridged statement of the 
oral and a copy.of the written evidence. Ibid. 


. The question discussed, whether under our Statute, 
where the defendant, upon a plea of set off, recovers a 
balance against the plaintiff, the plaintiff has a right, on 
the appeal, to dismiss his action, so as to defeat the 
judgment. Attaway, ‘guardian, vs. Dyer et al...----- 
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5. Where a cause has been continued, and at the same 
term the plaintiff tenders a confession of judgment for 
costs, which the defendant refuses to accept or the 
Court to allow, on the ground that the case had been 
continued, but the confession was nevertheless entered 
by the Clerk, by the direction of plaintiff’s attorney : 
Held, that the confession was a nullity. Barefeld vs. 
ESS. 68 Be io sid Sic We a's ciel vne Use BWReSaUeT cioes 


. A suit may be dismissed after a continuance at the same 
term or during vacation. Jdzd. 


. Under our Judiciary, after a general demurrer has 
been filed and argued, and the judgment of the Court 
prouounced thereon, it is not proper to allow it to be 
withdrawn. Lanevs. Morris............-.00--e005 


See Amendment,5. Contempt,1. Criminal Law,5. In- 
terrogatories. New Trial, 1. Sheriff and Sheriffs’ Sales, 
2,3,6. Verdict, 1, 2. 


PRACTICE SUPREME COURT. 


, 1. Where the Circuit Court misinterprets the decision of 


the Supreme Court on a former hearing, the cause will 
be remanded with instructions. Oglesby vs. Gilmore, 


. A writ of error will be dismissed, if copy is not serv- 
ed, and an entry made thereof within the time required 
by the 21st Rule. Turner vs. Collins...........0-- 


. The party failing to indorse the entry of service, as re- 
quired by the rule, before the writ of error is transmit- 
ted to this Court by the Clerk below, will not be permit- 
ted to come into the Supreme Court, and, on motion, 
have the omission supplied. Ibid. 


. The amended Constitution and Act of 1845, organiz- 
ing the Supreme Court, exact the utmost vigilance of 
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parties, and allow no discretion in relieving them from 
the failure to exercise it. Ibid. 


5. Under the Act of February, 1850, all defects in the bill 
of exceptions, writ of error, and citation, may be amend- 
ed instanter, and without costs, in conformity with the 
record of the cause below. Higgs vs. Huson......... 


6. A copy of the writ of error must be served as required 
by the rule; this right may be waived. Chapman vs. 
GO, GIR ain tacisentenanciensak cance Ty ta hen 


7. The Court will not entertain an argument to screen a 
party failing to comply with the rules, by showing the 
rule itself to be inexpedient. bid. 


8. The rules of the Supreme Court are the law of the 
Court until repealed, unless they are repugnant to the 
Constitution and Statutes of the State. Jdid. 


9. After a bill of exceptions has been signed and certified 
by the Judge of the Superior Court, and filed with the 
Clerk, his control over it is at an end. Heard vs. 


10. Under the Acts of 23d February, 1850, the original 
bill of exceptions must remain in the Clerk’s office be- 
low, anda copy transmitted to the Supreme Court, asa 
part of the transcript of the record, or accompanying the 
same ; and if this is not done, the cause will be stricken 
from the docket. Ibid. 


11. The Act of 23d February, 1850, allowing the copy to 
be made out and sent up with the transcript on or before 
the first day of the term, would seem to repeal that pro- 
vision of the Act of 1845, requiring the transcript to be 
sent up within ten days. did. 


12. An application for a certificate to prevent damages 
being assessed under the Act of 1845, creating the Su- 
vol. vil. 79 
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preme Court, will not be heard after the term at which 
the case was determined. Turner vs. Collins........- 


13. Where the Clerk of the Superior Court sent up the 
original instead of a copy of the bill of exceptions: Held, 
that the matter could not be relieved by suggesting a 
diminution of the record. O’ Neal and another vs. O’ Neal 


14. Query—as to constitutionality of the rule allowing 
continuance on suggestion of diminution of the record. 
Ibid. 


PRINCIPAL AND AGENT. 


See Overseer, 1. 


PROMISSORY NOTES. 


1. The purchaser of a note, after due from an indorser 
who has paid it, cannot recover out uf a prior indorser 
any more than his vendor paid upon it. Bethune vs. 


ee Cee eee eee eee eee 


2. The cutting off the name of a surety to a joint and 
several note, with the consent of the payee, is not such a 
material alteration as will invalidate it. Broughton, 
6 iS 3 0% 0.0 2 0s 4.5 0teensennsion ¥e 


3. One who buys a note, bill, or other negotiable security, 
bona fide, and for value, after it is due, from one who has 
no title to it, acquires no title against the true owner. 


ee een 


See Contract, 1. Evidence, 19. Pleading, 1, 2. Re- 
mainder, 2. 


PURCHASER. 


See Equity, 16. Ezxecutors, Administrators, Sc. 7 to 12. 
Fraud, 1to4. Notice,1. Promissory Notes,3. Sher- 
iff and Sheriffs’ Sales, 1. 
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QUIA TIMET. 
See Equity, 26. 
RECORDS. 
See Evidence, 9, 10. 
REMAINDER AND REMAINDER-MEN. 


1. A remainder in slaves cannot be created by parol. 
Mazxwell vs. Harrison, 61. 


2. A limitation of a promissory note in remainder, by deed 
or will, is valid. Broughton, adm’r, vs. West........- 248 


See Equity, 26. Will, 1. 


RETROSPECTIVE LAWS. 


1, Are forbidden by the first principles of justice. The 
Mayor Gc. ve; Hatividge>. 23. 56 ceca g BS TE 23 


RAIL ROADS AND RAIL ROAD COMPANIES. 


1. The Macon & Western R. R. Co. teok on board their 
cars the slave of H, having a general pass, and without 
the knowledge and consent of H, to transport him to a 
given point, for the usual fare for negroes: Held, that 
this wasa conversion of the slave, and that the company 
are liable for all the injuries which he received, whether 
they occurred by the negligence of the company or oth- 
erwise. The Macon §& Western R. R. Co. vs. Holt.... 157 


SALE OF OFFICE. 
See Contract, |. 
SATISFACTION. 


See Execution, 2 to 5. 











628 INDEX. 
SAVANNAH. 


See Taz and Tax Laws, 1 to7. 


SET-OFF. 


See Practice Supr. Court, 4. 
SHERIFF AND SHERIFFs’ SALES. 


1. The Act of 1823, which authorizes the Sheriff to place 
the purchaser of real estate in possession, does not jus- 
tify the officer in dispossessing any other person but the 
defendant in execution, his heirs or tenants. Bethune vs. 


OSS EEE EEE EOL POE OT 


2. Where a Sheriff sold negroes under execution at a 
Sheriff’s sale, and delivered one of the negroes to the 
purchaser, with the understanding that the Sheriff was 
to call at a certain bank the next morning and receive 
a check for the purchase money, when the Sheriff call- 
ed, the check was refused, under instructions from the 
purchaser, because the negro had runaway or been car- 
ried off the night before: He/d, that the Sheriff was li- 
able to be ruled, at the instance of the defendant in ex- 
ecution, for the surplus of the sale after paying the jf. 
fas: Held, also, that the delivery of the slave to the 
purchaser, under the circumstances, was a matter ex- 
clusively between the Sheriff and the purchaser, with 
which the defendant had no concern, although her agent 
was present when the arrangement was made. Davis 


ee ad. th cmsea db okeCewdtewws's tse 


3. When arule is made absolute against a Sheriff for the 
payment of money, an attachment cannot issue thereon 
against him, until he is first called upon to show cause 
why an attachment should not issue. Idzd. 


4, A sale of lands, under a judgment against an executor, 
de bonis testatoris, conveys a good title to the purchaser, 
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and the title of the heirs is divested. Doe, on dem. 
Warthey- 06: SERB a0 005i owe cen ieee vultee eee 


5. Where property of a defendant in execution is seized 
and sold by the Sheriff, there is no warranty of title on 
the part of the defendant in execution or the Sheriff. 
The maxim of caveat emptor applies. Mc Whorter, 
PS pie nn ee ene chien 


6. The ordinary returns of a Sheriff on process in his 
hands are not traversable. Higgs vs. Huson......... 


7. The sureties of a Sheriff, after recoveries have been had 
against them to the amount of their bond, may defend 
themselves a¢ law, against all pending or future suits on 
that ground. Bothwell et al. vs. Sheffield et al......-. 


See Administrators, Ezecutors, §c. 7, 8, 9. 


SLAVES AND FREE PERSONS OF COLOR. 


1. The black color of the African race is prima facie evi- 
dence of slavery. The Macon § Western R. R. Co. vs. 


2. A permit or ticket toa slave must specify the length of 
time that he is to be absent, and the places which he is 
allowed to visit. Ibid. 


See Criminal Law, 4, 5,8, 9, 10. Raztl Roads, 1. War- 
ranty, 1. 


STATUTES. 


See Construction of Statutes. Law, 2. 


STATUTES OF FORCE. 


See Deed, 1. 
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INDEX. 
” STOCKHOLDERS. 

See Corporations, 1 to 22. 

. SURETY. 
See Pleading, 7. Sheriff, 7. Usury, 1. 

SURPRISE. 

See New Trial, 2. 
TAX AND TAX LAWS. 


1. Taxation, in reference to the subject matter, is divided 
by writers on political economy, as well as by the tax 
laws of all governments, into three classes: capitation, 
property and income. The Mayor, &c. vs. Hartridge... 


2. A charter authorizing a municipal corporation to tax 
real and personal estate, does not necessarily confer the 
right to tax income. Ibid. 


3. The history of the legislation of the State, as to a parti- 
cular subject matter of taxation, may be referred to, as 
tending to aid in the construction to be given to the 
Statute; and where the State has never taxed income, 
the power to do so in a corporation must appear by ex- 
press words or unavoidable implication. Tdrd. 


4, Statutes levying taxes, should be construed most strong- 
ly against the government and in favor of the citizen. 


Ibid. 


5. Statutes which impose restrictions: upon trade or com- 
mon occupations, must be construed strictly. Ibid. 


6. Revenue Statutes are in no just sense remedial laws, 
and are not, therefore, to be liberally construed. Ibid. 
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7. In laws imposing taxes, if there be a-real doubt wheth- 


D 


er the intention of the Act was to levy the tax, that 
doubt should absolve the tax payer. Jbid. 


. Taxes due the State are a general lie upon all the pro- 


perty of the debtor, attaching on the 1st of January of 
each year. Doe, ex dem. Gledney vs. Deavors........ 


. Where property liable to tax is sold, under execution, 


between the Ist of January and the giving in of the 
same, and is afterwards sold under execution to pay the 
tax due by the defendant in f. fa: Held, that the pur- 
chaser at the Tax Collector’s sale gets a good title. 
Ibid. ; 


TESTAMENTARY PAPER. 


See Wills, 6. 


TREASURER. 
See County Treasurer. 
TRESPASS, 
See Equity, 3, 4,5, 
TROVER. 


See Conversion, 1, 2, 3. 


a 


TRUST AND TRUSTEES. 


See Amendment, 3. Corporations, passim. Equity, 2, 16. 


Evidence, 18. Limitations of Actions, 4, 5, 6, 7. 
USURY. 


If a surety to an usurious contract pays usurious inter- 
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t. To entitle*the vendee to recover of the vendor for a 
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est, knowing it to be such, he cannot recover it back out 
of his principal. Jones vs. Joyner et al. .....-.-++4-- 


VENDOR AND PURCHASER. 
See Evidence,1. Warranty, 1. 


. VENDOR’S LIEN. 


See Claim, 3. 


VERDICT. 


1. In an action of trover by several plaintiffs of different 
ages—and the Statute of Limitations plead—it is not er- 
ror in the Court to charge the Jury that they might find 
a verdict in favor of those not barred, and against those 
who are; and the verdict should specify which of the 
plaintiffs the Jury find for, and which against; other- 
wise, the verdict would be imperfect in not finding all 
the issues submitted. Settle vs. Allisonet al.......... 


. When the verdict is imperfect in not finding for or 
against a portion of the plaintiffs: He/d, that after it has 
been received and recorded, and the Jury discharged 
from the further consideration of the cause, it is error 
in the Court, after the expiration of four days, to re-as- 
semble the Jury and amend the verdict according to 
what they stated it was their intention to find—such in- 
tention not appearing on the face of the verdict. bid. 


See New Trial, 1. 


WAIVER. 


See Jurisdiction, 3, 5. 


WARRANTY. 
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breach of warranty of the soundness of negro children 
whose mother was proven to have died of consumption, 
it is necessary to show either that the disease was he- 
reditary in the family, or that the children were born 
subsequent to the actual existence of the complaint in 
the mother. Dean vs. Traylor.....--.+--- RE 


WILE. 


. Where a testator made the following bequest—* I lend 


the following negroes, (naming them) with all their in- 
crease to A, Band C, children of my first wife, this 
loan to continue during their natural lives, and at their 
death the property to be equally divided among the chil- 
dren of A and B, and in the event of C’s having child or 
children, they also to have one third part; but if C dies 
childless, the whole then shall go to the children of A and 
B. Itis my desire that John, one of the negroes men- 
tioned in this article, should go into the possession of A, 
and be considered so much of her part. It is my desire 
also, that no partof the above meutioned property should 
come into the hands or possession of the husband of C, but 
it shall be held by A and B, and go to their children, if 
her husband survives C :” Held, ona bill filed by one of 
the children of A, for a distribution of the property in 
the life time of B, that it was the intention of the testa- 
tor that his three daughters should hold the possession of 
the life estate in the property during their joint lives or 
the life of the survivor, and that the grand-children of 
the testator were not entitled to a distribution until the 
death of the last surviving daughter. Riordon, guar- 
dia, 08. Tietsday-c6 Gh... «.. 6). 20+ 0ses wns centeeen 


A testator bequeatked as follows: “I farther will 
that one hundred dollars per annum be paid out of the 
profits of said bakery to B. Moore, of the city of New 
York, for the use of my mother, Mrs. Elizabeth Wag- 
ner and also the like sum of one hundred dollars out of 
said ‘profits to my sister, Mrs. Margaret Williams, to- 
gether with eighty dollars lent by her to me in New 

VoL. vir. 80 
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79 
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York, with interest from date :” Held, that the bequest 
to Mrs, Williams gives her a specific sum of one hun- 
dred dollars, and not an annuity of one hundred dollars. 
Williams vs. McIntyre, adm’r, Sc... 2.2.0 ee eee ee 


3. P devised the whole of his estate to G, as trustee and 
testamentary guardian, for the exclusive use of his three 
daughters, W, A and B, and their increase, if any, to be 
distributed, &c. and inthe event of the death of either the 
daughters, without issue, her portion of the property to 
go to the survivor or survivors, if two, share and share 
alike, if one, to her exclusively ; and should all three die, 
without increase or issue, G, the trustee andtestamentary 
guardian, is directed to deliver over the entire estate to 
C. E. and he is vested with plenary power to do any 
way with the property that in his wisdom may seem 
best: Held, that the will did not create an estate tail, 
especially since such estates were long since abolished 
by law in this State, but an estate for life in the daugh- 
ters with remainder in fee to their children or grand 
children, and that if the daughters died without children 
or grand-children, it was a good limitation over in fee, 
by way of executory devise to C. E. on failure of increase 
on the death of the daughters. Benton vs. Patterson and 
GEIR 6. oo von nc teicc cesd nse cwicccwcccecessconwe 


4. Where valid articles of separation give to the wife the 
power to dispose of property at her death, (settled for 
her provision for life,) as she may choose to do, a will 
by her, while a feme covert, will be supported. Chapman 
08, GTAY, CLT woo cerenccscecnccccceccccccrccccces 


5. Where B, by his last will and testament, bequeathed 
certain negroes to his daughter as fullows—<«To my 
daughter, C. R. P. I give and bequeath to the heirs of 
her body the following negroes, &c ; should she have no 
heirs from her body, she is to have the use of said ne- 

groes her life-time, and at her death, should she die 

without any heirs from her body, the negroes and their 
increase to return to my son John S. Bailey, as his prop- 
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erty :” Held, that the daughter took a life estate, and her 
children a remainder, as purchasers, and not by de- 
scent. Kemp, adm’r, vs. Daniel, pro ami, §c.......-- 


. An instrument by which A conveys certain negroes to 
B, with this condition: “ Nevertheless, I (the donor) 
have the full use of said negroes during my natural life- 
time, and at the time of my death, the said negroes and 
their increase shall rise and become the property of the 
said B:” Held, to be a will and notadeed. Crary vs. 
Ralls. wio a dps on bcos codestineseceseeapeans 


WITNESS. 


See New Trial,2. Evidence, 18, 20. 
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